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Guidance for Referral of Potential Observer Violations to
NOAA OLE Southeast Division

The NMFS Southeast Observer Programs and NOAA OLE are establishing guidelines for
referrals of potential violations. Observers are providing this information as witnesses.
Observers are not trained in enforcing any Federal fisheries laws or regulations. The safety of
individual’s onboard fishing vessels is a priority.

The NMFS Southeast Observer Programs include the Gulf of Mexico Reef Fish, Gulf of Mexico
Shrimp, Bottom Longline, Gillnet, and Pelagic Observer Program (POP) Observer Programs. In
conjunction with NOAA OLE potential violations were categorized in correlation with NOAA
OLE Divisional Priorities. The potential violations were separated into the following categories:
handling prohibitions, gear violations, retention limits, spatial violations, and observer
compliance for each program and are documented in Appendix 1.

Definitions

e High Level — An issue of significant importance which requires NOAA OLE review to
determine an appropriate enforcement response.

e Medium Level — An issue of moderate importance which requires NOAA OLE review to
determine an appropriate enforcement response.

e Low Level — An issue where an appropriate resolution may be achieved through
outreach, and/or voluntary compliance. NOAA OLE should review low level violations
which occur on a repeated basis to determine an appropriate enforcement response.

All violations are to be documented and the records maintained by the Southeast Observer
Program.

Guidance

The Southeast Observer Programs provide training to their assigned observers. NOAA OLE will
conduct a block of instruction related to enforcement issues during the initial observer training
and refresher training to include an overview of NOAA OLE, proper documentation of potential
violations, the observer’s role as a witness, and an overview of applicable laws and regulations.

Southeast Observers will be required to record any potential violations by completing the
Southeast Fisheries Observer Incident Report within one week of completing the assigned trip.
The Southeast Observer Incident Report will be reviewed by the designated Southeast Observer
Program staff during the required debriefing and the assigned designee will assess the level of
violation.

If the violation is determined to be within the framework for a high and/or medium level
violation, the Southeast Observer Incident Report will be forwarded to the designated NOAA
OLE liaison. If the violation is determined to be within the framework for a low level violation,
the designated Southeast Observer Program staff will maintain the appropriate documentation for
future reference. The designated Southeast Observer Program staff may forward a low level
violation to the designated NOAA OLE liaison based upon the overall circumstances. These
circumstances may include, but are not limited to:
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- Repeated violations occurring on more than three occasions;
- Possessing knowledge of the regulations and demonstrating blatant disregard,;
- Violations which have a significant impact on the sustainability of the resource.

Observers are also required to complete the Marine Pollution (MARPOL) Incident Report
(Appendix 3) for suspected violations. The report will be reviewed by the designated Southeast
Observer Program staff; however this report will be forwarded to the designated U.S. Coast
Guard liaison.

Documentation

The documentation of potential violations should be conducted in a manner to ensure the safety
of the observer. Observers are documenting this information as witnesses. Observers are not
trained in enforcing any Federal fisheries laws or regulations. Any potential violations witnessed
should be forwarded to the designated Southeast Observer Program staff.

For potential fisheries violations, additional supporting documentation should be maintained at
the Southeast Observer Program. If a violation is forwarded to NOAA OLE for review, the
complete file should be included in the submission. Some of the supporting documents may
include the following:

Handling Prohibitions

- Southeast Fisheries Observer Incident Report

- Observer Daily Notes; detailed log entry of violation
- Photographs and Photograph Log

- Marine Mammal Incident Take Form, if applicable

- Sea Turtle Incidental Take Form, if applicable

- Animal Log, if applicable

- GPS Data, if applicable

Gear Violations

- Southeast Fisheries Observer Incident Report

- Observer Daily Notes; detailed log entry of violation
- Photographs and Photograph Log

- Haulback Log, if applicable

- Gear Log, if applicable

- Logbook Catch Summary, if applicable

- Weighout Sheet, if applicable

- GPS Data, if applicable

Retention Limits

- Southeast Fisheries Observer Incident Report

- Observer Daily Notes; detailed log entry of violation
- Photographs and Photograph Log

- Haulback Log, if applicable

- Gear Log, if applicable
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- Logbook Catch Summary, if applicable
- Weighout Sheet, if applicable

- Animal Log, if applicable

- GPS Data, if applicable

Spatial Violations

- Southeast Fisheries Observer Incident Report

- Observer Daily Notes; detailed log entry of violation
- Haulback Log, if applicable

- Gear Log, if applicable

- Logbook Catch Summary, if applicable

- Weighout Sheet, if applicable

- GPS Data, if applicable

Observer Compliance*

- Southeast Fisheries Observer Incident Report

- Observer Daily Notes; detailed log entry of violation
- Oral Communications Log

- Written correspondences, including non-compliance letters
- Copy of selection letter and certified mail receipt

- Haulback Log, if applicable

- Gear Log, if applicable

- Logbook Catch Summary, if applicable

- Weighout Sheet, if applicable

- GPS Data, if applicable

*Any observer compliance violations involving assault, harassment, intimidation, obstruction,
and threats must be forwarded to the designated NOAA OLE liaison immediately.

The Pelagic Observer Program (POP) is part of the Highly Migratory Species (HMS) program
and therefore the appropriate program staff is responsible for issuing non-compliance letters for
failure to take observers.

Appendix 1 — Guide for Potential Violations for Individual Observer Programs
Appendix 2 — Southeast Fisheries Observer Incident Report and Instructions
Appendix 3 — Marine Pollution (MARPOL) Incident Report
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Appendix 1

POP Observer

Violation Observed

Violation

OLE Comments

Gear violations

Deploy a mainline with a length greater than 20 nautical
miles in the MAB

Low; Difficult to prove violation without accurate
measurement. If a vessel is continuously observed,
notify NOAA OLE

Gear violations

Illegal hook use (size, offset, style, material)

Low ->Medium (J-Hooks significant)

Gear violations

Gangions less than 110% of dropline length

Low -> Difficult to prove violation. If a vessel is
continuously observed with potential violation, notify

Gear violations

Not in possession of required turtle handling devices

Low; Fix-It, SS, VW, WW, etc.

Gear violations

Marking of all floats with vessel name and number

Low; Fix-It, SS, VW, WW, etc. unless blatant disregard

Gear violations

Use of a secondary gear (e.g. harpoon) to capture a free-
swimming species)

Medium; unless illegal gear

Gear violations

Cut finfish bait

Medium

Gear violations

Required handling placards (sea turtle, marine mammal,
etc.) not posted as required

Low; Fix-It, SS, VW, WW, etc.

Gear violations

Use of live bait in the Gulf of Mexico

Medium

Handling prohibitions

Remove a billfish from the water for dehooking

Low -> Medium; Community Outreach recommended
unless harassment

Handling prohibitions [Harassing marine mammals, turtles, seabirds High
Attempting to purposefully injure marine mammals, and
Handling prohibitions |sea turtles High

Handling prohibitions

Shark finning and shark fins not naturally attached

Medium -> High; Shark fins for commercial purpose
(dealer info also) vs. crew consuming at sea

Handling prohibitions

Tails cut off tuna

Low -> Medium; undersized vs. the tail cut off does not
create an size issue

Handling prohibitions [Transferring HMS to another vessel at sea High
Failure to take an observer when selected due to no

Observer compliance [communication, inadequate/unsafe conditions, etc. High

Observer compliance |Harass, intimidate, obstruct an observer High

Observer compliance [Assault an observer High

Retention Limits

Retain a marketable species under the size limit

Low -> Medium; (Species specific or blatant disregard )

Retention Limits

Retain a marketable catch in an amount greater than
allowed

Low; (Species specific or blatant disregard)

Retention Limits

Retain a marketable catch during a closed season

High

Retention Limits

Retain a prohibited species

High

Spatial violation

Fish in a closed area

High
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Reef Fish & Shrimp Observer Issues

Violation Observed

Violation

OLE Comments

Handling prohibitions

Smalltooth sawfish

Medium -> High (i.e. take or negligent handling)

Gear violations

Required fishing gear (non-stainless steel circle hooks)

Low -> Medium (i.e. using majority illegal hooks)

Gear violations

BRD requirements

High (uninstalled, sewn shut, dysfunctional, etc.)

Gear violations

TED violations (angles, openings, etc.)

High (angle, bent bar, undersized opening, etc.)

Gear violations

Reef fish as bait/filleted at seas

Medium to High level (unless filleted for consumption at sea).
Fact specific

Gear violations

Use of illegal gear (reef fish longline, buoy gear, fish
traps)

High (Fish traps) Longline/buoy gear dependent on location

Gear violations

Not in possession of required turtle handling devices

Low; Fix-It, SS, VW, WW, etc.

Gear violations

Marking of all floats with vessel name and number

Low; Fix-It, SS, VW, WW, etc. unless blatant disregard

Handling prohibitions

Harassing marine mammals, turtles, seabirds

High

Attempting to purposefully injure marine mammals,

Handling prohibitions |turtles, seabirds High
Failure to take an observer when selected due to no

Observer compliance |communication, inadequate/unsafe conditions, etc. High

Observer compliance |Harass, intimidate, obstruct an observer High

Observer compliance |Assault an observer High

Retention Limits Retain a marketable species under the size limit Low -> Medium (Species specific, significant disregard)
Retain a marketable catch in an amount greater than Low level; Depends on species and if catch limit is certain
Retention Limits allowed amount of fish or significant disregard for regulations.
Retention Limits Retain a marketable catch during a closed season High (Species and/or Quantity specific)
Retention Limits Retain a prohibited species High (Species and/or Quantity specific)
Retention Limits Offload of IFQ species prior to allowable times Medium -> High
Offload of IFQ species at non-approved landing
Retention Limits location Medium -> High

Spatial violation

Fish in a closed area

High
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Shark Longline & Gillnet Observer Issues

Violation Observed

Violation

OLE Comments

Failure to take an observer when selected due to no

Observer compliance |communication, inadequate/unsafe conditions, etc. High
Observer compliance |Harass, intimidate, obstruct an observer High
Observer compliance |Assault an observer High

Observer compliance

Following Shark Research Fishery
Guidelines/Protocol

High if interfering with observer; (OLE does not enforce
protocols)

Retention Limits Retain a marketable species under the size limit Low -> Medium (Species specific, significant disregard)
Retain a marketable catch in an amount greater than

Retention Limits allowed Low; (Species specific or blatant disregard)

Retention Limits Retain a marketable catch during a closed season High (Species and/or Quantity specific)

Retention Limits Retain a prohibited species High (Species and/or Quantity specific)

Retention Limits Offload of IFQ species prior to allowable times Medium -> High
Offload of IFQ species at non-approved landing

Retention Limits location Medium -> High

Gear violations

Mackerel gillnet fished for longer than 1 hr. soak

Low -> Difficult to prove violation. If a vessel is
continuously observed with potential violation, notify NOAA
OLE

Gear violations

Mackerel gillnet fishing more than one net when only
1 is allowed.

Low -> Medium

Gear violations

Required fishing gear (non-stainless steel circle
hooks, too many hooks, gillnet mesh size, gillnet
length)

Low -> Medium (i.e. using majority illegal hooks)

Gear violations

HMS species (shark) used as bait

Medium -> High (Species specific)

Gear violations

Use of illegal gear (reef fish longline, buoy gear, fish
traps)

High (Fish traps), Longline/buoy gear dependent on location

Gear violations

Not in possession of required turtle handling devices

Low; Fix-1t, SS, VW, WW, etc.

Gear violations

Marking of all floats with vessel name and number

Low; Fix-1t, SS, VW, WW, etc. unless blatant disregard

Spatial violation

Fish in a closed area

High

Spatial violation

Fishing inside state waters when gillnet isn't
permitted

Medium; Dependent upon MMPA Authority-> Potential
Lacey Act

Handling violations |Harassing marine mammals, turtles, seabirds High
Attempting to purposefully injure marine mammals,
Handling violations [turtles, seabirds High

Handling violations

Shark finning and shark fins not naturally attached

Medium -> High; Shark fins for commercial purpose (dealer
info also) vs. crew consuming at sea

Handling violations

Proper handling of bycatch and discarded animals
(Releasing animals asap, venting of discarded
teleosts)

Low; High if ESA or MMPA species




Appendix 2

Southeast Fisheries Observer Incident Report

Trip Number: Vessel Name/Doc #:

Observer:

Did you witness any drug and/or alcohol usage, or other unsafe operations that you feel
affected your safety or impeded your duties while offshore? (Circle one) YES or NO
If YES, explain below and use attached sheets if needed.

Did you witness any fishery violations? (Circle one) YES or NO
If YES, explain below and use attached sheets if needed.

| have read this statement consisting of _ page(s) and have initialed all corrections. |
fully understand its entire contents and declare under penalty of perjury under the laws of
the United States of America that the foregoing is true and correct.

Signature Date

Address and Phone
Page _ of



Appendix 2

Statement of:

Initials Page of



Appendix 2

Southeast Fisheries Observer Incident Report Instructions

This form will be completed for each observed trip, regardless of if a violation was documented
or not. Observers are expected to record anything they believe may be a violation. Waiting until
the vessel’s return or debriefing to ask if something should have been reported as a violation is
unacceptable. If there is ANY question about if an action or activity was a violation, report it
and your Program Staff will consult with OLE/USCG as applicable to determine if a violation
has occurred. If during debriefing your Program Staff notices something in your data that
indicates a violation has occurred, but this form does not indicate a violation has occurred, you
will be required to resubmit a revised version of this form with the violation documented.

Trip Number: This will be the identification number assigned by your observer program for the
trip you were deployed.

Vessel Name/ID: Provide the name of the vessel you were deployed, and the USCG
documentation number or State Registration number as applicable.

Drug/Alcohol use: If you did not witness drug or alcohol use that you feel affected your safety,
please circle “NO” and continue to the next question. If you did witness drug and/or alcohol use
that you feel created an unsafe situation on board the vessel, please document it fully, using the
back of the form or supplemental pages as needed. Documentation should be clear and specific,
and should answer the following questions: WHO, WHAT, WHERE, WHEN, and HOW.
Examples of unacceptable documentation and acceptable documentation are below:

Unacceptable: “Captain drank a lot this trip.”

Acceptable: “I witnessed the vessel Captain, John Doe, apparently inebriated on at least two
occasions during this trip. The first was on January 15" 2013 when between approximately 1300
and 1800 the Captain drank no less than eight 12 ounce beers while in the wheelhouse piloting
the vessel to the next set location. When | went to the wheelhouse around 1800 to ask how much
longer the trip would be lasting Captain Doe’s speech was noticeably slurred. The second time
was 2 days later (January 17", 2013) when between 1400 and 1800 Captain Doe consumed 10
eight ounce beers. When | went to the wheelhouse for my daily discussion with the Captain
around 1800, I noticed the wheelhouse smelled like marijuana smoke and Captain Doe was
asleep with the vessel on autopilot and had not informed any of the other crew to stand watch. |
noticed that on channel 16 on the VHF radio (which had the volume turned down a bit) that a
vessel appeared to be hailing an unnamed vessel in our vicinity. Simultaneously I observed a
freighter approximately 3 miles off our port bow on what appeared to be a collision course. |
woke the Captain and informed him of the situation. He altered the course of our vessel but did
not engage in any communication on the VHF radio. In our subsequent conversation his voice
was again slurring.”

Fishery violations: If you did not witness any suspected/potential fishery, please circle “NO”
and continue to the next question. If you did witness such suspected or potential violations,
please document it fully, using the back of the form or supplemental pages as needed.
Documentation should be clear and specific, and should answer the following question: WHO,
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WHAT, WHERE, WHEN, HOW. Examples of unacceptable documentation and acceptable
documentation are below:

Unacceptable: ‘“Captain tried to harass a dolphin.”

Acceptable: “I witnessed the captain try to injure a dolphin on September 12/20/13 at
approximately 0800. The captain noticed a dolphin was feeding on his catch and tried to scare
the dolphin away. He then used a nearby gaff to try to get the dolphin away from the lines.
Eventually the dolphin left the area and did not appear injured by the captain’s attempts. We
began to haul gear back about 10 minutes later, our position at that time was 28 degrees 48
minutes N Latitude and 94 degrees 20 minutes W Longitude.

Affidavit Section: The observer must fill in their name, date, and sign the statement even if they
are claiming they did not witness a violation.



Appendix 3

Marine Pollution (MARPOL) Incident Report

Trip Number: Vessel Name/Doc #:

Observer:

Did you witness any MARPOL violations? (Circle one) YES or NO
If YES, explain below and use attached sheets if needed.

| have read this statement consisting of _ page(s) and have initialed all corrections. |
fully understand its entire contents and declare under penalty of perjury under the laws of
the United States of America that the foregoing is true and correct.

Signature Date

Address and Phone
Page _ of
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Appendix 3
Marine Pollution (MARPOL) Incident Report Instructions

This form will be completed for each observed trip, regardless of if a violation was documented
or not. Observers are expected to record anything they believe may be a violation. Waiting until
the vessel’s return or debriefing to ask if something should have been reported as a violation is
unacceptable. If there is ANY question about if an action or activity was a violation, report it
and your Program Staff will consult with OLE/USCG as applicable to determine if a violation
has occurred. If during debriefing your Program Staff notices something in your data that
indicates a violation has occurred, but this form does not indicate a violation has occurred, you
will be required to resubmit a revised version of this form with the violation documented.

Trip Number: This will be the identification number assigned by your observer program for the
trip you were deployed.

Vessel Name/ID: Provide the name of the vessel you were deployed, and the USCG
documentation number or State Registration number as applicable.

MARPOL violations: If you did not witness any suspected/potential MARPOL violations,
please circle “NO” and continue to the next question. If you did witness such suspected or
potential violations, please document it fully, using the back of the form or supplemental pages
as needed. Documentation should be clear and specific, and should answer the following
question: WHO, WHAT, WHERE, WHEN, HOW. Examples of unacceptable documentation
and acceptable documentation are below:

Unacceptable: “Crew threw a lot of trash, including plastics, overboard.”

Acceptable: “I witnessed virtually all crew members of this vessel throwing trash overboard
during the entire trip. Specific examples include: on September 12/20/2013 at approximately
0800 I saw a deckhand (who was only referred to as “Timmy” during the trip) throw over the
side and into the water two full plastic trash bags. In addition to the plastic trash bag there were
numerous other plastic wastes in the bags including empty milk and soda containers, food
packaging, etc. We began to haul gear about 10 minutes later, our position at that time was 28
degrees 48 minutes N Latitude and 94 degrees 20 minutes W Longitude The next day (the 21%)
the vessel had a large tangle of monofilament gear which had to be cut away. There was at least
90-100 feet of mainline, gangion, and dropline monofilament that was thrown over the side at
approximately 1050; the position was 27 degrees 18 minutes N Latitude and 94 degrees 01
minutes W Longitude. The individuals who threw the line over were the vessel Captain John
Smith and Timmy”.

Affidavit Section: The observer must fill in their name, date, and sign the statement even if they
are claiming they did not witness a violation.



